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I. The impacts of legal developments in the Caspian Sea on regional policy and economy

The Caspian Sea is the largest completely enclosed body of salt water in the world and constitutes a particularly fragile ecosystem. It contains great fishery resources, including 90% of the world’s stock of sturgeon, as well as vast oil and gas deposits in the subsoil. It is crossed by important transportation routes connecting Europe and Central Asia. For much of the twentieth century it was within the exclusive domain of Iran and the USSR, with the latter enjoying naval dominance. With the collapse of the Soviet Union the geopolitical situation in the region changed significantly. Instead of two, there are currently five riparian states – Russia, Iran, Azerbaijan, Kazakhstan and Turkmenistan – each filing differing legal claims.

There are ongoing conflicts in the Caspian Sea region, based on territorial claims, ethnical differences, etc. It is particularly the interest towards extraction of the Caspian gas and oil resources that hampers a peaceful and cooperative coexistence of the riparian states. The situation is being escalated because of the growing interest and interference of foreign political players, such as the USA, China and the European Union. An important factor in this respect is the lack of transport routes able to carry oil and gas from the Caspian Sea to the world markets independently of Russian pipelines. Finally, the lack of a clean environment in the Caspian region, strongly contaminated by the extraction of mineral resources, may lead to environmentally induced violence due to an increase of scarcity of cropland, water, forests and fish, or unequal resource access for certain population groups.

The Caspian Sea is unique in many respects – environmentally, economically and geopolitically – which is why the dispute over its legal regime raises numerous problems that touch upon major areas of international law (law of treaties, law of the sea, environmental law, state succession, etc.). The complexity of this issue, which is of both political and economic importance, constitutes an immense challenge. This paper is not trying to offer a ‘correct’ solution to the dispute about the current and future status of the Caspian Sea. This solution lies solely in hands of the riparian states. Instead, this thesis aims to present and assess a range of possible solutions based on the current legal developments regarding the Caspian Sea.

II.   International law sources currently existing in the Caspian Sea 
Knowledge of international law sources is fundamental to determine the evidence of the existence of legally binding rules on the legal status and regimes of use in the Caspian Sea, which are applicable to its riparian states. According to the theory of international law (Article 38(1) Statute of the International Court of Justice) as sources of international law, also in the Caspian Sea, shall be defined international conventions "expressly recognized by the contesting states" and "international custom, as evidence of a general practice accepted as law". Subsequently, a compact description of Caspian Sea binding treaties will be presented. Since a custom, in contrast to a treaty, regulates particular legal issues of a territory and does not apply to its entirety, the analysis of customary regulation for the Caspian Sea will be provided separately in respect to all aspects of the legal status and regime of the Caspian Sea. 
It is important for proper comprehension of the further analysis to draw a distinction between ‘legal status’ and ‘legal regime’, even though both are closely related. The legal status of an area denotes the territorial extension of sovereignty
, which a state exercises over an area, i.e. whether it extends over land territory, the territorial sea appurtenant to the land, and/or airspace above and subsoil beneath state territory. In turn, the concept of a legal regime describes the entirety of state rights and obligations towards the area and determines the contents of a country’s rights of use of this area, for instance its fishing or shipping rights, etc. The relation between a legal status and a legal regime comprises of the fact, that the legal status defines the “territorial extension” of particular regimes’ (of) use over an area, however, does not define the contents of these regimes. 

Existing international treaties, which mutually bind the Caspian states and regulate the legal order of the Caspian Sea, have never directly referred to the issue of the states sovereignty in the Caspian Sea. Therefore they seem not sufficient to clarify all uncertainties of the legal competences of coastal states in this area and evoke a need for referring to the international custom, which has been established throughout the last decades. One can present a number of examples from the regional state praxis of using the Caspian Sea, which have been recognized as obligatory and therefore can serve as prove of existence of regional custom. Such activities concern both, the territorially limited use of the Caspian basin according to a particular division line (legal status), as well as the regimes of fishery, shipping, and the use of the non-living natural resources in the Caspian Sea (legal regime).

1. Overview of international agreements on the status of the Caspian Sea 
a.  Multilateral treaties on the Caspian Sea

There are two sorts of existing agreements in the Caspian Sea to be itemized according to the number of parties and therefore the scope of their territorial applicability. First are the group-build treaties, which are binding for all Caspian riparian states. Here belong first, the Treaty of Friendship concluded between the socialist Russia and Persia (1921)
 and the Treaty of Commerce and Navigation (1940)
. Both are binding also for the newly independent Caspian states, since they are successors of the former USSR. 
There is also the Framework Convention for the Protection of the Marine Environment of the Caspian Sea
, signed by all Caspian states in 2003. It entered into force in 2006 and since then gained a binding status upon state parties.
b. Bilateral treaties on the Caspian Sea

When referring to the second group of Caspian treaties hereinafter, I am referring to agreements concluded merely among a few Caspian riparian states, which are not binding for the non-signatory parties. Between 1998-2003
 Russia, Azerbaijan and Kazakhstan signed four treaties settling delimitation of the seabed and subsoil in the northern part of the Caspian Sea. According to art. 34 of the Vienna Convention on the Law of Treaties, since these agreements do not provide for rights of third states - their legality has not been recognized by Turkmenistan and Iran - they apply only among the signatory countries, and do not create either obligations or rights for the third Caspian states. Nevertheless, they remain in accordance with the former Soviet-Iranian treaty praxis and international customary law of the sea, what justifies their lawfulness, however, does not settle the final course of the boarders.
The conclusion of the North Caspian Treaties of 2003 between Russia, Azerbaijan and Kazakhstan, or possible similar legal acts of some Caspian littoral states, create uncertainties for in the future. First of all, they have no legally binding force with regards to Iran and Turkmenistan, who have been questioning their validity. The argument used by them is that a condition sine qua non of any lawful use of the Caspian water and its seabed resources, is the approbation through all littoral states.
 Previously, also Russia opposed
 any unilateral action in the Caspian Sea, what, however has obviously been replaced by its support for undertaking legal actions enabling states to use Caspian mineral resources without overall regional consent.
c. Effectiveness of the treaties related to the Caspian Sea  
In 1991 after the disintegration of the USSR, three newly independent Caspian states – Azerbaijan, Kazakhstan and Turkmenistan – challenged the legal validity of the Caspian treaties in respect to the question of their legal succession under the Vienna Convention on Succession of States in Respect of Treaties (1978). It provides that in case of separation of part of a state, any treaty in force at the date of the succession of states stays in force unless the states agree otherwise. Thus in the Caspian Sea case, the rights and obligations of the predecessor state – i.e. the former Soviet Union – and its successors arising from international legal acts are equally binding on both. This was also affirmed by the Declaration of Alma-Ate (1991)
, wherein newly independent states committed themselves to fulfill the obligations deriving from the treaties and agreements concluded by the former Soviet Union.

For the time being there has been no compromise between the bilateral and multilateral approaches regarding the settlement of the future Caspian legal framework. However, a multilateral solution seems to be more favorable for the peaceful long term settlement since the rights and interests of thirds state might be affected through a bilateral marine boundary treaty. A multilateral solution might allow to avoid politically uncomfortable modification of agreements reached by a court or arbitrary decision. Of a similar solution was the case in regards to the delimitation of the continental shelf agreements between the United Kingdom and Netherlands as well as between United Kingdom and Denmark, which had to be modified in light of the International Court of Justice (ICJ) judgment in the North See Case
. In their earlier agreements the United Kingdom, Netherlands and Denmark agreed upon an equidistant tripoint, without considering the interests of Germany. Also the equidistance principle used by these states has been proved inapplicable.
 

The legal effectiveness of the bilateral delimitations agreements in the Caspian Sea is of considerable uncertainty for few reasons. There are substantive differences between the Caspian and ICJ ruling on the North Sea case. Neither the United Nations Convention on the Law of the Sea finds direct application to the Caspian dispute, nor the Caspian case will be submitted to an international court’s decision in the next future. Instead, there shall be strong international support for the idea of a multilateral solution for the Caspian dispute, including technical help, as well as political encouragement for the effective negotiations including all Caspian littoral states.  

Since the dissolution of the Soviet Union resulted in disagreements and uncertainties regarding the existing legal regulations on the use of the Caspian Sea, there have been ongoing negotiations between its coastal states on the future Convention on the legal status of the Caspian Sea. Their outcome has been a draft of this agreement, which although still fails a legal force. Nevertheless, the draft explains the official states’ position regarding the Caspian legal status, as well as the particular legal regimes on the use of the Caspian basin – regimes on mining, shipping, fishing, protecting the environment – and hence sheds some light on the possible outcome of the ongoing negotiations. Its analysis will be presented in the second part of this paper. 
2. International law sources on the status of the Caspian Sea
In practical terms, a legal status defines the course of the state frontiers, as opposed to a simple technical demarcation of a frontier line. States enjoy a title to determine their frontiers, which is a consequence of their sovereignty. They carry out the delimitation process  in accordance with a special body of rules set through either the conclusion of an international treaty between the bordering countries or detected on the basis of the regional custom. “Frontiers which are “de facto” because of the presence of an unsettled territorial dispute, may nevertheless be accepted as the legal limit of sovereignty for some purposes”
, extraction of natural resources or the prohibition of unpermitted intrusion. 
Such a situation is typical for the Caspian Sea case, since there is no unity among its riparian states upon the interpretation of the existing treaties and state praxis in respect to the frontiers in the Caspian Sea. Coastal states used to represent three differing legal concepts determining the legal regime of the Caspian borders. Their assumption was that the set rules of international law applicable to the Caspian’s legal status would be a derivative for the Caspian Sea classification as a lake, sea or condominium. 
a. Legal categories used to define the Caspian Sea status
The classification of the Caspian Sea as a “sea”, “lake” or “condominium” attributes a particular legal order to the Caspian Sea and establishes the rules of international law governing there. Since none of the remaining coastal states have recognized any of these concepts, they do not seem to be of practical importance for the final resolution of the Caspian legal status dispute. This, it resulted in the taking up of mutual negotiations aimed at the establishment of the new legal status of the Caspian Sea, and the necessity to refer to regional custom to determine the existing status of the Caspian Sea.  
i.   The concept of a “sea” 

Kazakhstan used to claim that the Caspian Sea is a ‘sea’ (enclosed or semi-enclosed) in legal terms and that the United Nations Convention on the Law of the Sea (UNCLOS) of 1982 shall be applicable with the following regime. Each littoral state would have four maritime zones, first, a ‘territorial sea’ covered by its full sovereignty, second, an exclusive economic zone with its sovereign rights for the purpose of exploring and exploiting natural living or non-living resources of the waters superadjacent to the seabed and of the seabed and its subsoil, and third, a continental shelf, where the coastal State exercises over the continental shelf sovereign rights for the purpose of exploring it and exploiting its natural resources, and fourth, the high sea area free from any sovereignty claims of the coastal states.
However, even if the Caspian were to be recognized as a sea, which is geographically not the case, UNCLOS could not be used to determine coastal states’ rights and duties without special agreement on that. First, out of all Caspian riparian states only Russia has ratified the Convention. Part IX of UNCLOS concerning enclosed or semi-enclosed seas is not being regarded as customary international law
. Secondly, the proposal to include a small body of inland water’ connected to the open sea by one or more narrow outlets, which was how the Caspian could be seen, was not even discussed in relation to Part IX of UNCLOS. The Soviet Union, as well as Iran, accepted this international interpretation of enclosed and semi-enclosed sea. Finally, even if Part IX of UNCLOS could be regarded as customary international law, its applicability to the Caspian case would still remain questionable. In its commentary on Article 26 of the 1956 draft Convention on the Law of the Sea, Part II (the High Seas), the International Law Commission stated that some large stretches of water, entirely surrounded by dry land, are known as ‘lakes’, others as ‘seas’
. Although the Caspian Sea is connected with the Black Sea through a navigable channel, the Don-Volga river system is not a salt-water body, and transit through it depends exclusively upon the permission of the affected states, what remains in accordance with customary international law.
ii.  Concept of a “lake” 

If, on the other hand, the Caspian Sea is a ‘lake’ in legal terms as Azerbaijan claims, then the international praxis concerning border lakes would apply. Azerbaijan has based its conclusions on the legal praxis of delimitation of the Caspian Sea existing between Iran and the Soviet Union, which is considered subsequently. An international border lake is a lake that is surrounded by the territory of various states. There is no established customary law on international lakes but their status and regime are separately regulated by the international agreements of coastal states
. Most of the border lakes are being divided among the coastal states according to the principle of thalveg, coastal line or middle line (median), where each state has exclusive sovereignty over its parts. The exemption is the Lake Titicaca between Peru and Bolivia, which has a condominium status, and Constance lake, which’ status is a subject of a dispute among the coastal states.
 iii.  Concept of a “condominium” 

The view taken previously by Russia and Iran
 regarding the Caspian Sea as a condominium is difficult to justify both on the basis of the regional praxis of Iran and the Soviet Union  on use of the Caspian Sea, which will be elaborated on later, as well as on international law. Given the specific legal position of the Caspian Sea in Soviet doctrine, both Iran and the Soviet Union claimed it impossible to subordinate it entirely neither to principles established for international lakes sui generic nor as a sea as known in the law of the sea theory. The socialist doctrine represented an approach based on the theory of ‘community of interests’ among the riparian states. The idea of the Caspian Sea being a closed Russian–Iranian sea in legal terms (mare clausum) had already been put forward in Russia’s note of 26 June 1919 to the Persian government confirming that, after the withdrawal of English ships, the Caspian Sea would be declared open for navigation by ships sailing under the Persian flag. The first official notes exchanged between the USSR and Iran in Pechlevi harbour in 1927, and treaties of 1935 and 1940 clearly expressed a similar view. There has, however, also been different praxis of these states in regards to the Caspian Sea, rejecting a legal classification of the Caspian as a condominium. 
International law does not support the presumption of a condominium regime
. A fundamental statement of the essential conditions necessary for the existence of a condominium regime on an international lake is to be found in the Lac Lanoux arbitration between Spain and France of 1957. It requires a clear agreement of the littoral states regarding the establishment of the condominium regime. This condition has not been fulfilled in respect to the Caspian Sea, since the treaties between the Soviet Union and Iran did not refer at all to the issue of frontiers. To the same conclusion leads the legal practice of both parties, which confirmes the separate use of the Caspian Sea territory by both countries. 
b. Customary law as the main source of law with regards to the legal status of the Caspian Sea
In the absence of an international legal agreement between coastal states, which would explicitly clarify the Caspian Sea legal status, and due to the prevalent disagreement between riparian states concerning the interpretation of the existing Caspian legal order, the custom appears to be the primary source for regulation of the Caspian Sea status. Both, the investigation of the Soviet-Iranian praxis towards the aspect of indirect border setting in the Caspian, as well as the analysis of international customary law of the sea build a basis for the proper assessment of the existing legal status in the Caspian Sea.   
i.  Customary law provisions on the boarder setting

International custom is to be explained as an evidence of a general practice of states. Its existence may be traced upon practices of the executive powers, state laws, judicial decisions, etc
. The duration of the practice serves as evidence of generality and consistency but is not firmly prescribed. Also its uniformity is required. A necessary ingredient of a custom is the “acceptance” of the practice as law testable at least on the basis of opinio juris (general practice or consensus in literature or courts decisions). 
International customary law of the sea provides for regulation on the states’ rights to use their maritime territories as well as clarifies a scope of rights, which the coastal states may exercise there. There is a general legal assumption that a state possesses a zone of internal waters and a territorial sea
 inherent in its sovereignty (doctrine of natural appurtenance) which has been endorsed in articles 2 of both the Convention on Territorial Sea (1958) and the Law of the Sea Convention (1982). The same international custom applies to the sovereign rights of coastal states for the purpose of exploring and exploiting a shelf’s natural resources
.
If there is no agreement on transfer of a territory or its explicit recognition, the implementation of rules of general international law attributing the territorial sea to a coastal state relates to the issue of acquiescence. The act of acquiescence is usually not important for a obtaining a legal title to an area, but enables a state to exercise actual control of a territory, which is contested by competing acts of possession. In a boundary regime based on an acquiescence, the establishment of a precise course of a boundary may anyway end up in a dispute
. Further on, in a case of absence of a acquiescence or a treaty, the division between adjacent territorial seas and contiguous zones shall follow the principle of median line, which is a general principle of law recognized in both art. 12 of the Convention on Territorial Sea (1958) and art. 15 of the Law of the Sea Convention (1982).
ii. State praxis of boarder setting in the Caspian Sea

The 1921 Treaty (art. 3) shall be regarded as the first historical example on the Caspian delimitation. It provides for the establishment of special commissions for final resolution of the issue of the use of border waters and for resolution of all disputed border and territorial matters. Its only result was establishment of a mixed commission in 1954 and known as the Siyakh Lavrentyev Commission, which resulted in the conclusion of a Soviet–Iranian Treaty of 14 May 1957 on the border regime and mechanisms for the reconciliation of border conflicts and incidents between the two countries. 

In 1935 a secret order issued by NKVD head Genrikh Yagoda divided the Caspian in two;  along the Astara–Gasan–Kuli line, an extension of the land border from the nineteenth century, and ran along the southern part of the Caspian Sea. Although it was never formally recognized in international law, on all Soviet maps this became the state boundary of the USSR. In 1949 the USSR began offshore drilling in Neftianye Karnoi observing the Astara–Gasan–Kuli line to avoid confrontation with Iran. In the 1950s, without previously consulting the USSR, Iran behaved in a similar way along its own shore. 

Moreover, the official publications of both countries state that the Caspian seabed reserves at where they touch their countries’ shorelines belong to the country in question. In 1970 the USSR Ministry of Petroleum, guided by its own bureaucratic interests (mainly the need to predict the republic’s hydrocarbon reserves), divided the seabed of the ‘Soviet’ part of the Caspian into sectors, which it assigned to each union republic. A median line was used as the basis of this division, but no list of geographical coordinates of points, specifying the geodetic data of the limits, was provided.
Also the current delimitation praxis in the northern part of the Caspian Sea remains legally unchallenged, what may indicate its anchoring in the existing regional legal custom. These treaties have been concluded in 1998-2003 between Russia, Azerbaijan and Kazakhstan, to legalize the delimitation of the seabed and subsoil in the northern part of the Caspian Sea for purposes of exploring and other economically lawful activities related to the development of the seabed and subsoil resources. These treaties have not, however, referred to the legal status of the selected sectors, nor specified whether the sectors are under the sovereign rights of the state parties. Iran’s and Turkmenistan’s opposition to these treaties does not make them unlawful.
iii.  Difficulties with the recognition of customary law by Caspian Sea states
State praxis regarding border setting in the Caspian Sea, as analysed above, clearly provides for the existence of a regional custom in this regards. Together with general international law attributing the territorial sea to coastal states, they, first of all, prove the rights of the Caspian coastal states towards the respective maritime areas. Therefore, it seems that the Caspian states extend their sovereignty over the internal waters and the territorial sea. However, the precise course of their boarders may pose some difficulties, since there is no consistent praxis regarding such a line or an appropriate treaty, nor any acquiescence by other states. Secondly, the Caspian riparian states have also sovereign rights to the continental shelf for the purpose of exploring it and exploiting its natural resources, in accordance with international law. 
Although, there is ongoing inconsistency among the coastal states about the scope of rights of the particular Caspian states to their respective maritime areas (since some claim that the evidence of the existence of the custom in this regard is not sufficient). Such an argument can be invalidated on the basis of two international legal, well recognized, principles of persistent objector and the estoppel. They result  in denying of legal force for these Caspian states current activities, which are contrary to the respective established custom. In the first case, a state adopts a position of a persistent objector of a customary rule international law, such as the one discussed here. Its position does not exert any influence upon the general binding force and applicability of this rule. Secondly, a state is precluded from denying facts, which have been already determined in an official proceeding and another state has relied on and acted in accordance with them. Based on these principles it seems obvious that the position taken by some Caspian states against the recognition of customary law on its division, does not affect the existence of these customary rules. 
3. International law sources for the regime of the Caspian Sea 

As mentioned before, the legal regime of an area stands for the entirety of state rights and obligations towards the use of it and defines the contents and scope of the particular rights. Similar as in the case of a determination of legal status of an area, the law sources for the regime are to be drawn from international treaties as well as from customary law. 

Both the international treaties and the custom apply to the tracing of rights of coastal states on the use of the Caspian Sea. There are two types of existing agreements regulating the regime on the use of the Caspian Sea, which bind upon the parties. One is general in nature, the other more concrete. The first type of agreements is applicable to all Caspian states, since all of them are parties to the conventions, which have established such a regime. Others bind only the countries, which signed them.

a. Fishery
Natural resources were first mentioned in connection with the Treaty of Friendship between the Russian SFSR and Persia (1921), which became the basis for bilateral fishery regulations relations between the two states. During the 1930s fishing activities of both countries increased sufficiently which resulted in bilateral negotiations to develop the existing legal framework. In 1940 the Treaty of Commerce and Navigation reserved fishing rights in the Caspian Sea for Soviet and Iranian vessels and other vessels flying their flags. It provided both countries with the freedom to fish in the entire Caspian Sea, except within a 10-mile zone along their respective coasts.

In respect to Caspian fisheries, regional treaty regulation prevails over the application of general rules of international customary fishery regulations. However, some of the regionally accepted rules are similar to the customary law provisions. The 10-mile zone of exclusive fishing rights is similar to the legal competences arising from the inherent right of a coastal state to internal waters and territorial sea. At the same time, customary law concerning the coastal state’s sovereign right for the purpose of exploring and exploiting, conserving and managing natural resources in the exclusive economic zone, doesn’t apply to the Caspian case. This is because behind the 10 mile zone, the use of living resources has been left for the common use of all coastal states.  

b. Shipping

The Treaty of Friendship from 1921 restored Persia’s equal rights of navigation in the Caspian Sea, formerly restricted by the Golestan Treaty (1813) and the Turkomanchai Treaty (1828), which provided Russia with the exclusive right to have a naval fleet in the Caspian Sea. The Treaty of Commerce and Navigation (1940) reserved navigation (military and commercial) in the Caspian Sea for Soviet and Iranian vessels and other vessels flying their flags. They therefore excluded third states from the Caspian Sea and restricted the rights of innocent passage of ships of those states. Nationals of third states were not even allowed to be crew members or port personnel.

The shipping regime regulations in the Caspian Sea remain governed by regional agreements, narrowing the internationally recognized freedom of shipping down to the coastal states. The regarded provisions do not introduce any spatial restrictions on the exercising of shipping rights of the Caspian states, which might occur considering the coastal states’ customary rights to internal waters and territorial sea.
c. The regime of the mineral resources 

The Treaty of Commerce and Navigation (1940) regulates other marine activities too, such as oil and gas exploration, and drilling in areas adjacent to the coast. However, these are examined in a rather ambiguous way.  Iran agreed to grant the Agency of Commerce and other economic organizations of the USSR active on its territory, ‘the right to set up petrol pumps in Iran, and to construct petroleum storage depots and other buildings necessary for dealing in petroleum and its products. This was done in conformity with existing Iranian laws and regulations. None of the other provisions regarding the use of mineral resources have been initiated between Iran and Soviet Union.

Disagreements among the coastal states on the regulation of the use of Caspian Sea mineral resources have resulted in the conclusion of four parties-restricted agreements in 1998-2003 between Russia, Azerbaijan and Kazakhstan. These treaties aim at facilitating lawful economic activities related to the development of the seabed and subsoil resources. According to general international law on the sovereign rights of coastal states upon the continental shelf (as elaborated above), even though the three above mentioned treaties between Russia, Azerbaijan and Kazakhstan are in force, they are not binding on Turkmenistan and Iran, both of which are not parties to the treaties. The outline of the shelf division lines established in the treaties between Russia, Azerbaijan and Kazakhstan applies to the northern parts of the Caspian Sea, but the delimitation of the rest of the Caspian shelf areas is governed by customary law
.

d. Undersea pipelines

Although the pipeline regime has not been settled in any previous agreement on the Caspian Sea, it is possible to explain it from the customary law. The rights with regards to the Caspian shelf conferred upon the coastal state, are compatible with the widely acknowledged freedom of the sea (art. 78-79 UNCLOS). However, all states are entitled to lay submarine pipelines on the continental shelf - which the coastal states may not impede -  as long as they do not harm the coastal states rights on the shelf. However, the delineation of the course for the laying of such pipelines on the continental shelf is subject to the consent of the coastal state. In case the pipelines enter its territory or territorial sea, the coastal state have rights to establish conditions for them.

For the time being, the transport of the gas and oil through the Caspian Sea is carried out by tankers. The idea of building an undersea pipeline meets with strong political resistance of some Caspian states. However, from the legal point of view there is no contraindication for laying a pipeline, at least between the coastal states, who have settled their continental shelf claims (eg. Kazakhstan and Azerbaijan). Legally less certain is the building of pipelines via disputed areas, as the one on the Kiapaz/Serdar oilfield, claimed by both Turkmenistan and Azerbaijan. It would be necessary to first proceed with the delimitation of the opposing shelf areas in accordance with customary law. Therefore, the best solution seems to be a conclusion of an express agreement  between the affected states regarding the course of the pipeline. 
e. Environmental protection
The negotiations on the legal provisions regarding environmental protection in the Caspian Sea region between all riparian states were finally successfully concluded with the entering into force in 2006 of the Framework Convention for the Protection of the Marine Environment of the Caspian Sea (signed in 2003). This proves the rise in regional environmental awareness. It relies on basic principles and rules of international environmental law and meets the basic international legal standards expressed in legal treaties. It can be classified as an example of regional regulations, which include treaties under the UNEP Regional Seas Programme. 

The objective of the Framework Convention and the general obligations of the Caspian Sea littoral States include the provision for prevention, reduction and control of pollution, as well as protection, preservation and restoration of the marine environment of the Caspian Sea
. Descriptions of a variety of sources of pollution are included in the Framework Convention, providing regulations for pollution from landbased sources, from seabed activities, vessels, other human activities and pollution by dumping.

Framework Convention (art. 7.1) requires Contracting Parties to ‘take all appropriate measures to prevent, reduce and control pollution of the Caspian Sea from land-based sources’, which consists of groundwater and river as well as airborne pollution, which eventually enters the marine environment. Convention requires state co-operation where watercourses flow through the territories of more then one country and sets emission standards
.

The Framework Convention provides (art. 8) Caspian Sea littoral States with the mandate ‘to prevent, control and reduce pollution of the Caspian Sea resulting from seabed activities’
. Its main source is the escape of harmful substances emerging from exploitation, exploration and processing of raw materials on the seabed, primarily through oil and gas drilling.

The Framework Convention (art. 11) requires States ‘to take all appropriate measures to prevent, reduce and control pollution of the Caspian sea resulting from other human activities . . . including land reclamation and associated coastal dredging and the construction of dams’. A problem specific to the Caspian Sea is sea level fluctuation and its consequences for the Caspian environment.

Pollution by dumping (art. 1) in the case of the Caspian Sea refers to pollution that is created on land and subsequently transported for disposal at sea
. The ways in which pollutants enter the marine environment are erosion, discharge into rivers and the disposal of waste. Disposal in the Caspian Sea (art. 1) is strictly forbidden and the only exception are emergency situations, where human or marine life is threatened or aircraft or vessels are in danger.

Vessel-source pollution is generated by marine transportation, which includes international operational and accidental discharges resulting from shipping operations
. The Caspian states obliged themselves (art.9) to take all appropriate measures ‘to prevent, reduce and control pollution of the Caspian Sea from vessels’.

The Framework Convention (art. 12) addresses the prevention of the introduction, control and combating of invasive alien species in a separate article because their introduction into the ecosystem is not generally regarded as pollution per se. It requires littoral States to ‘take all appropriate measures to prevent the introduction into the Caspian Sea and to control and combat invasive alien species, which threaten ecosystems, habits or species’
.

The Framework Convention requires (art. 14) particular regard from the Contracting Parties to the protection, preservation, restoration and rational use of marine living resources
.  Citing the need to apply the best scientific evidence available, the Framework Convention contains provisions requiring parties to the Convention to take all appropriate measures required to protect, preserve and restore the marine environment. 

As the last State commitment regarding the protection, preservation and restoration, and rational use of the marine living resources in the Caspian Sea, the Framework Convention (art. 14.2) also requires States to protect, preserve and restore biological resources, without however defining them.

The ‘framework’ feature of the Convention is aimed at establishing a template for the ongoing diplomatic process to reduce the pollution arising from various sources in the Caspian Sea. At the same time the convention requires signing of a number of protocols by the parties, which is the greatest weakness of its successful practical application. Nevertheless, currently and in the future the Convention shall play an important legal role in the protection of the marine environment of the Caspian Sea.
III.  Future legal developments to be expected in the Caspian Sea
Existing legal principles governing the Caspian Sea appear to be no longer sufficient to deal with the new complex of political, economic and environmental problems. Existing treaties which comprise the legal framework for international relations in the Caspian region have many omissions or are partly obsolete. After over 15 years of negotiations some very important issues still remain unresolved and it appears that the greatest obstacle to its successful completion  is the entirely different and often conflicting geopolitical and economical interests of the Caspian littoral states. However, if new regulations are not developed, the persistent legal unclarity will keep on inhibiting the arrival of political stability and security as well as the development of the whole Caspian region.

1. Progress of coastal state’s negotiations in respect to the Caspian Sea legal framework

In international law it is a fully recognized approach to conflict resolution that the dispute settlement occurs via peaceful means in such a manner that international peace, security and justice are not endangered. This basic provision, included in art. 33 of the United Nations Charter, states that the parties to any dispute shall, first of all, seek a solution by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice. 
According to this principle, also the Caspian coastal states have committed themselves to a peaceful approach when resolving the Caspian legal unclarity. There has been a so-called Working Group of deputy foreign ministers of all involved states parties established with the aim to draft a new multilateral and complex legal document on the Caspian Sea. The future Convention on the legal status of the Caspian Sea shall become of utmost importance to the regulation of the future of the Caspian Sea‘s legal system. The little success this work achieved seems to pave the way for separate conventions regarding individual aspects of the future legal regime for the Caspian Sea: for natural resources, shipping, energy, as well as fishing issues. This might be the right solution to the legal progress regarding the Caspian Sea. The first example of such an approach and its success might be the recent Framework Convention on the Environmental Protection of the Caspian Sea. Although, the country’s unilateral approach does not fully exclude the success of the multilateral negotiations over the Convention on the legal status of the Caspian Sea, it nevertheless delays its accomplishment. 

Nevertheless, the most reliable information regarding entire aspects of the coastal states’ current position in the Caspian dispute is to be drawn from the Draft of the Convention on the legal status of the Caspian Sea [thereafter cited as Draft]. Therefore, the analysis of the Draft builds the main part of this PhD thesis. The scrutiny of the Draft’s provisions has been conducted in light of the appropriate international law standards, which, however, will be left aside in the subsequent short summary of the dissertation findings. 

2. Legal Status of the Caspian basin

One of the most important conclusions which can be drawn from the Draft is the parties’ abdication from finding a clear definition on whether the Caspian Sea should be categorized as a “sea” or a “lake”. Consequently, Caspian states quit the long, unfertile discussions on, which of the international set of rules (sea, lake or condominium) is applicable and binding in the Caspian Sea. The new status shall rather be of a legal precedence, referring to various established legal models, considering their historical, geophysical and legal peculiarities. 

a.  Definition of the Caspian Sea 

Definition of the Caspian Sea provided in the Draft describes the Caspian Sea as a “water basin surrounded by the territories of the convention’s states parties. Such a wording is neither very comprehensive nor clear in explaining the legal framework of the Caspian Sea. The Draft shows, however, that the future status of the Caspian Sea will be based on widely recognized principles of the international law of the sea. The primary source of reference for the Draft has been the United Nations Convention Law of the Sea [hereinafter UNCLOS]
, what can be recognized from the legal terminology, structures and model solutions used in the Draft and drawn from the UNCLOS. Nevertheless, as already explained, none of the references can result in a direct application of the UNCLOS to the Caspian case.
b. Legal division of the Caspian Sea

The most controversial aspect of the Caspian Sea future status is the issue of national sovereignty over its respective parts. Already in past years, several states have officially claimed their sovereignty over Caspian maritime areas lying close to their coasts, causing great disagreement and opposition among other states. The Caspian Sea sector close to Azerbaijan’s coast, in the country’s Constitution, has been claimed an integral part of territory of the Azerbaijan
. Also Turkmenistan, in its law called “State boundaries” (1993), has claimed its territorial sea and exclusive economic zone in the Caspian Sea. In response Russia and Iran objected it, calling for common property rights on the entire Caspian Sea for all Caspian States, and referring to the so-called condominium principle
.

The subsequently mentioned discrepancies over the legal wording used in the draft regarding the future status and regime of the Caspian are not merely of a semantic nature. According to international law, full sovereignty of a state extends merely to its land territory and internal waters, the territorial sea, the airspace over the state territory, and the subsoil under it, as well as over the territorial sea and its bed and subsoil. The introduction of one of these legal categories into the Draft of the Convention on the legal status of the Caspian Sea by the coastal states will determine the scope of sovereign rights of the coastal states to the Caspian Sea. 
c. Legal division of the Caspian Sea

The most controversial aspects of the Caspian Sea’s future status is the issue of national sovereignty over its respective parts. Already in the past years some states have officially claimed their sovereignty over Caspian maritime areas lying close to their coasts causing a great disagreement and opposition among other states. The Caspian Sea sector close to  Azerbaijan Republic’s coast in its Constitution has been claimed an integral part of territory of the Azerbaijan
. Also Turkmenistan, in its law called “State boundaries” (1993), has claimed its territorial sea and exclusive economic zone in the Caspian Sea. In response to it Russia or Iran objected it calling for a common property rights on the whole Caspian Sea for all Caspian States and referring to the so-called condominium principle
.

The subsequently mentioned discrepancies over the legal wording used in the draft regarding the future status and regime of the Caspian are not merely of a semantic nature. According to the international law  full sovereignty of a state extends merely to its land territory and internal waters and the territorial sea, to the air space over the state territory and subsoil under it, as well as over the territorial sea and its bed and subsoil. Depending on whether, and which of, these legal categories will be introduced into the Draft of the Convention on the legal status of the Caspian Sea by the coastal states the scope of sovereign right of the coastal states upon the Caspian Sea will be determined.

i.  Proposal for the introduction of  the territorial sea

According to the Draft, merely Azerbaijan, Kazakhstan and Turkmenistan support the recognition of the territorial sea rights in the Caspian and respectively the state sovereignty upon it, as well as upon its over water column, seabed, subsoil and in the airspace above, accepting merely the right of innocent passage of foreign ships through the territorial sea. Referring to UNCLOS these states advocate the introduction of the territorial sea and fishing zone into the Draft. The territorial sea would mean a sea zone, limited by a line every point of which is at an equal distance from the nearest point of the baseline. The breadth of the zones proposed has not been decided. According to Azerbaijan its claimed breath should be 15 n.m. Kazakhstan does not decide upon the breadth of the territorial sea. Similarly, as Iran does,  Kazakhstan emphasizes the sovereignty of every coastal states upon respective territorial seas. Although, the reference to the state sovereignty is missing in the Azerbaijan and Turkmenistan’s proposal, the reference to the UNCLOS is beyond dispute. 

ii. Proposal for an introduction of “sectors” as according to Iran’s concept

Iran supports the idea of sovereignty in the Caspian Sea, however its proposition is very vague from the legal point of view, since it uses inconsistent legal terms and does not provide clear and consistent explanation for them. Iran claims that the Caspian coastal states shall exercise their sovereignty in so called national sectors. The Caspian Sea shall consist of national Sectors, within which the shipping freedom, coordinated fishing norms and protection of the environment will be guaranteed. Unlike other coastal states Iran understands the term “sector” as a respective part of the Caspian Sea water column but without any right to the respective part of the air space, or the seabed or subsoil. Another inconsistency is (cross it out) in Iran’s claim is that despite of restriction of the state sovereignty to the water of the sector Iran is referring at the same time to the international legal norms, which contradicts the definition of areas under state sovereignty. 

iii.  Proposal for an introduction of National Jurisdiction Zones

Russia, in contrast, fully rejects the legal concept of the states sovereignty in the Caspian Sea. It opposes the introduction of the territorial sea advocating instead for the Zone of National Jurisdiction. Its legal regime shall reflect the regulations for the contiguous zone described in the UNCLOS, without any direct references however, within which the coastal state may exercise control necessary to prevent infringement of its customs, fiscal, immigration or sanitary laws and regulations. The breadth of the Zone of National Jurisdiction should be limited to 15 nautical miles. The introduction of the internationally well known concept of a contiguous zone in the Caspian would mean that none of the coastal state have any right to exercise sovereignty to any extent on the Caspian Sea. Russia’s rejecting position towards the claims of other coastal states is possibly due to its heavy opposition to any idea of providing Caspian states with even a restricted form of sovereignty in the Caspian.

iv.  Marine areas in common use

While defining the rights of the Caspian states to the water, seabed or subsoil of the Caspian Sea, none of the contracting parties perceives the necessity of the introduction of any known from UNCLOS special zones beyond the distance of max 15 n.m, neither the EEZ nor the continental shelf. In the Draft parties set provisions regulating an area, known in the international maritime law as High Sea, which is beyond any state’s claims upon the sovereign rights. 
Respectively, Azerbaijan, Russia and Iran suggest establishing a Zone of common use beyond 15 n.m. from the coasts, without its further specification. Only Kazakhstan’s and Turkmenistan’s proposals to the Draft, since they contain many reference to UNCLOS, allow to expect a common international legal interpretation of the terms adopted, such as freedom of navigation, overflight, laying submarine cables and pipelines, etc.
3. Legal regime of the Caspian Sea

As it was mentioned before, a legal regime determines the rights of use of an area by a state. The future regime of the Caspian will be established through the completion of new international agreements of bilateral or multilateral character as well as obeying the existing above analysed treaties and customary law sources regarding the coastal state rights of  the use of the Caspian Sea. The further development of these provisions will be necessary since the current agreements do not provide a full regulation for any of the types of use of the Caspian Sea. 

Special attention shall be given to the regime of natural resources, their exploration and transportation. This is the least regulated area as well as economically most valuable source in the Caspian, which therefore awakes great political tensions among the coastal states. This and all other legal regimes in the Caspian Sea will be a derivative of the regulations of its legal status, which, as mentioned before, will be settled Convention on the legal status of the Caspian Sea.
a. Fishery regime
The scope of the fishery right will depend of the legal division of the Caspian Sea into the respective maritime zones. In case of introduction of the) territorial seas the fishery rights within them will entirely belong to the respective coastal states. If the so called National Jurisdiction Zones are established the fishery rights will remain under regulation of the former Soviet - Iranian Treaty of Commerce and Navigation (1940) treaties guarantying exclusive fishery within the 10 n.m. from the coast. 

There is no consistence on the regime of the areas behind any of these zones (territorial sea or  National Jurisdiction Zones) either. Azerbaijan, Russia and Iran suggest establishing a Zone of common use, where all coastal states will have (an)equal right to explore, exploit and sustain the living resources. Azerbaijan advocates acknowledgment of freedom of fishing on the whole Caspian Sea, which is being seen by Russia and Iran more restricted and they call for introduction of “coordinated fishing norms”. Since the Kazakhstan and Turkmenistan’s proposals to the Draft contain many similarities with UNCLOS it allows to expect respective interpretation of terms of excusive economic zone and the high sea adopted in regards to the freedom of fishing.
b. Shipping regime 

The shipping regime will depend on introduction of the territorial seas, within which the  shipping is reserved to the coastal state and limited only by the right of an innocent passage of other states. Eventual establishment of a National Jurisdiction Zones shall not have any impact upon the shipping rights, which will remain as granted in the Treaty of Commerce and Navigation (1940). 

The Zone of common use proposed by Azerbaijan, Russia and Iran behind the coastal zones expressly foresees freedom of merchant shipping. Also the Kazakh and Turkmen concept favor such a solution. However, it seem to be sure that there will be no permission for any ships flying the flag of a non-Caspian state to enjoy the right of passage through the Caspian Sea for the purpose of traversing this area, as it is assured in the UNCLOS for weather coastal or land locked states. Certainly, neither the access to/from the Caspian Sea for ships from other than Caspian coastal states will be allowed. This restricted shipping regime, where freedom of navigation is extended exclusively to ships of the Caspian coastal states, has already been established under the treaties concluded between the Soviet Union and Iran.

c. Regime of mineral resources. Disagreement over the method of delimitation.
All Caspian States agreed that the seabed and the subsoil of the Caspian Sea is to be divided among the Caspian states for the purpose of making use of their sovereign rights on resources development and other economical activities related to the development of the seabed and subsoil resources. However, the question of a method for conducting the Caspian Sea division causes a significant problem. 
i. Median line principle

Apart from Iran all coastal states have agreed to carry out the division of the Caspian Sea seabed on the basis of the median line method. Similarly the UNCLOS favors the borders setting via equitable division of the area among the states using the equidistant or median line method of delimitation (art 15). The terms "median-line" and "equidistance-line" are synonymous in that both utilize the same geometric method. According to it neither of the two states, whose coasts are opposite or adjacent to each other, is entitled to extend its territorial sea beyond the median line. This line is drawn in such a way that every point is equidistant from the nearest points on the baselines from which the breadth of the territorial seas of each of the two States is measured. Baseline points along the coast form a line of the seaward boundaries of maritime zones. However, in the North Sea Continental Shelf Case, the International Court of Justice rejected the argument made by the Netherlands and Denmark that the equidistance rule had become a rule of customary international law applicable to continental shelf delimitation between adjacent states
. Therefore, there is no legal argument, which could influence countries opposing the use of median line in the Caspian delimitation, as long as this principle will be included into the new treaty on the Caspian Sea legal status.  

In the light of norms of the international maritime law there is one more unclarity regarding the use of proposed median line in the Caspian Sea. UNCLOS provides for using this method in case of delimitation of the territorial sea between states with opposite or adjacent coasts. However, there is still no agreement regarding the legal definition of the maritime zones/sectors in the Caspian States and therefore no information about the scope of sovereign rights of the states over the natural resources. Neither the Draft of the Convention on the legal status of the Caspian Sea clears this question nor the treaties concluded between Russia, Kazakhstan and Azerbaijan regarding the delimitation of northern parts of the Caspian Sea do so. These treaties deal with the issue of delimitation of the seabed and subsoil without specifying the legal status of the selected sectors, whether they are under the sovereign rights of the state parties or not. However, they do not inhibit conclusion of a future status convention, it seems that if in the next future a mutual agreement on the delimitation matter will prove impossible a bilateral approach is to be expected.

ii. Other methods: Principle of rightness or Joint development

Iran is the strongest opponent of the application of a median line to the Caspian delimitation, since its application would leave Iran with rights on the smallest part of the Caspian Sea. Therefore, Iran has submitted its own proposal, to divide the Caspian Sea in accordance to the equality principle on sectors in size of 20% of its total area. It has awoken strong resistance by Azerbaijan due to the existence of some disputed oil sources between these both states. 

The continuing lack of a clear and consistent regulation of the status of the seabed and its subsoil builds a basis for misunderstandings and disagreements between coastal states. If it turns out that an early agreement on boundary delimitation of the seabed and its subsoil can not be reached the coastal states could establish a joint-development regime of exploitation. As similar solution could serve the Japan-South Korea agreement (1975) on the introduction of a Joint Development Zone. A similar regime has been introduced regarding the use of the water column between Kazakhstan and Russia (1998), which leaves the water column not delimited. 

d. Pipelines

Draft of the Convention on the Caspian Sea legal status includes the proposals of Azerbaijan, Kazakhstan and Turkmenistan, which entitles all States to lay submarine cables and pipelines in the Caspian Sea. Such a rights comes from the customary law on the continental shelf and respectively the costal state shall not impede such activities. The delineation of the course for the laying of such pipelines on the continental shelf is subject to the consent of the coastal State. However, this issue especially the possibility of establishing a direct trans-Caspian pipeline from Kazakhstan to Baku causes political disagreement, which has not found any solution in the Draft of these convention. In case this issue will not be resolved mutually the interested coastal states may be expected to conclude bilateral treaties on the basis of the customary international law.

e. Environmental protection

The legal basis for the protection of the Caspian Sea environment gives the Framework Convention for the Protection of its Marine Environment (2003), which has been analysed above. The intention of its parties is to negotiate additional protocols on specific environmental issues of the Convention
, which will regulate in details the future Caspian environmental regime. Caspian littoral states have assigned priority to the five protocols, but the contents of the only one Protocol Concerning Regional Preparedness, Response and Cooperation in Combating Oil Pollution Incidents has been agreed by the states in 2005. Remaining protocols concern the Land-Based Sources of Pollution; Environmental impact assessment in Transboundary Context, the Protection of the Caspian Biodiversity and Concerning Preparedness and Response to Oil Pollution Incidents. Theirs successful outcome will guarantee proper protection of the Caspian fragile environment and its viable natural resources.
4.  International law principles applicable to the Caspian Sea
According to the Draft of the Convention on the status of the Caspian Sea an important aspect of the Caspian states dispute over the future legal status and regime of the Caspian Sea is to establish a new set of legal principles, which the Caspian States shall obey while conducting their future activities there. An appropriate proposal has been worked out on the basis of widely recognized fundamental international legal standards and included into the Draft, however some of the principles still remain disputable. The coastal states shall respect the sovereignty, territorial integrity and independence and the sovereign equality of all Caspian states
. They shall refrain from the threat or use of force in the international relations
. The Caspian Sea shall be reserved for peaceful purposes and shall be converted into a zone of peace, of proper neighborly relations, friendship and cooperation.
 All disputes shall be settled by peaceful means. 

Regarding the future regime of the Caspian Sea the Draft proposes following principles. The freedom and security of the admiralty of the ships flying the flag of the parties to the Caspian convention shall be guaranteed
. Agreed international law norms and principles concerning reproduction and regulation of the use of living resources shall be applied  in the Caspian Sea and the states causing pollution to the ecological system of the Caspian Sea shall be hold responsible
. Caspian States should protect the environment of the Caspian Sea, preserve it and restore as well as reassure the inexhaustible use of its living resources. They shall help each other in carrying out scientific research in ecology, control and use of the living resources of the Caspian Sea.

IV. Conclusions

The Caspian Sea region takes an important place in the post-soviet space. Until now, however, not without difficulties, it succeeded in avoiding escalation of the conflict in its territorial division, but the consultation have been lasting already over a decade. Creation of a new, actual legal status and regime for the Caspian Sea seems to be a very important issue in the international law. Success at this point might prevent the littoral states from making overlapping claims, which would foster mistrust and competition among the coastal states, being at the same time the most important players in the whole Caucasus region. The clarification of the legal affiliation of the Caspian Sea and its eventual division might contribute to instability in the region. It is difficult to assess, what the chances are for the positive resolution of the Caspian conflict and in what time frame, since the greatest role play contradictory political and economical interest. We have already seen, how disputes among the littoral states are delaying cooperation not only in extracting the Caspian’s mineral resources, but also in constructing gas and oil pipelines across state borders and across the seabed of the Caspian itself – which pipelines have to some extent become additional bargaining chips in the greater game of negotiating extraction rights.

Ideally, the issue of who controls what in the Caspian Sea should be settled and codified in a single multilateral treaty among all five littoral states – all parties agree on this point. That is true, the Caspian coastal state has negotiated for a long time but with such little success and still much work remains to be done. What may appear more realistic in terms of the multilateral solution, however, are separate multilateral treaties on selected aspects of legal regime of the Caspian. When the last (second) time five Caspian states' heads met in Tehran in 2007 to hold discussions on the draft convention on the legal status of the Caspian Sea, it ended up with an expression of hope for the future. The first good example of a successfully settled aspect of the Caspian regime might be a recent Framework Convention for the Protection of the Marine Environment of the Caspian Sea, which meets the basic international legal standards expressed in the main globally recognized judicial instruments. 
The Caspian Sea is unique in many respects – environmental, economic and geopolitical – which is why the dispute over its legal regime raises numerous problems that touch upon major areas of the international law (law of treaties, law of the sea, environmental law, state succession, etc.). The complexity of this issue, which is of both political and economic importance, constitutes an immense challenge. This paper does not try to offer a ‘correct’ solution to the dispute about the current and future status of the Caspian Sea, which lies solely in hands of the riparian states. Instead, it aims to present and assess a range of possible solutions from the perspective of the international law. In order to make those riches to be fully and profitably exploited by any of the five littoral states, first it is necessary to decide on the scope of states rights through settling the new legal status and regime for the Caspian Sea.
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